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NOTES & COMMENTS

Denial of the American Dream: The Plight of
Undocumented High School Students within the
U.S. Educational System
When Monique Silva, a cheerful eight year old from
Brazil, first arrived in the United States in 1988, she
was deaf and unable to communicate in any language.
At an elementary School in Cape Cod, she learned sign
language and began to read and write in English. She
later blossomed into a stellar student and became captain of her high-school track team. In 1999 she was accepted at Gallaudet University in Washington, D.C.,
the county's only liberal-arts university for the deaf.
However, like thousands of high school students in her
situation, it is unlikely that she will realize her dream of
attending college because she is an undocumented immigrant. Currently, Ms. Silva, who once had promising
potential, works in a sweltering warehouse where she
presses 65 shirts an hour for $6.50 -ten cents per shirt.
Furthermore, she feels isolated from her Brazilian coworkers because she cannot communicate with them.
They do not speak English or sign language, and she
knows no Portuguese. Her only way to communicate
with them is to scribble notes on paper. Unfortunately,
Ms. Silva's career prospects will likely not change
much.

I.

INTRODUCTION

Each year throughout the United States, tens of thousands of
young people like Monique are faced with the same dilemma - they
1 Daniel Golden, Mixed Signals: No Green Card Means American Education Is a Win-Lose Prospect, WALL ST. J., June 22, 2000, at Al (describing

Monique's situation).
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are "undocumented immigrant ' 2 graduates of U.S. secondary
schools who wish to enjoy the upward mobility a college degree
provides, but face obstacles because of their immigration status.3 As
undocumented immigrants, they do not qualify for permanent residency status in any of the states; thus, they are ineligible to pay the
lower tuition rates charged to in-state residents, and cannot obtain
federal grants or loans. 4 These obstacles make it virtually impossible for many of these students to fulfill their dreams and to further
5
assimilate into American society.
For many of these promising students, their birthplace was literally "an accident of birth,"' 6 as they were brought to the United
States by their parents when they were very young, and have resided and lived in the country for virtually all their lives. 7 Since they
were raised in the United States during their formative years, they
consider themselves Americans. In fact, most know no other culture other than that of the United States, as their ties with their
native countries were severed years ago when they immigrated to
2 Undocumented immigrants are foreign nationals who (1) entered the
United States without inspection or with fraudulent documents; or (2) entered legally as a nonimmigrant but then violated status and then remained in the United
States without authorization. See Ellen Badger & Stephen Yale-Loehr, They Can't
Go Home Again: Undocumented Aliens and Access to U.S. Higher Education, 5
Immigr. Bull. (MB) 413 (May 15, 2000).
3 Anne-Marie O'Connor, Illegal Immigrants Enter Twilight Zone as Teenagers, L.A. TIMES, May 19, 2000, at A1; Frank Trejo, A Chance to Dream: SMU
accepts teen who feared immigration status could hurt future, DALLAS MORNING
NEWS, May 10, 1999, at 17A.
4 Catherine Hausman & Victoria Goldman, Great Expectations, N.Y.
TIMES, Apr. 8, 2001, at 4A; Ray Parker, No Green Card Turns Them Blue, LINCOLN J. STAR, July 29, 2000. It is estimated that about 50,000 to 75,000 undocumented students graduate from high school each year in the United States. Russell
Contreras, Some Illegal Immigrants Get to Pay In-State Tuition at State Colleges,
WALL ST. J., September 7, 2001, at B1; Golden, supra note 1; Teresa Puente, Students Can't Access FinancialBenefits, CHI. TRIB., June 15, 2001, at Metro 1; Maria
Sacchetti, Some Students in O.C. are Graduating into Limbo, ORANGE COUNTY
REG., June 6, 2001.
5 Edward Sifuentes, Bill Would Help Poor California Immigrants Pay for
College, N. COUNTY TIMES, Sept. 10, 2000 ("Without access to higher education,
children will never be able to fully assimilate. 'It's the greatest incentive to get
people to become citizens."' (quoting California Assemblyman Howard
Kaloogian)).
6 Michael A. Olivas, Storytelling Out of School: Undocumented College
Residency, Race and Reaction, 22 HASTINGS CONST. L.Q. 1019, 1025 (1995).
7 See Puente, supra note 4.
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the United States with their parents.8 In addition, some did not
even become aware of their lack of legal status until their final
years in high school.
While all elementary and secondary public schools are required to educate every student free of charge irrespective of race,
color, creed and immigration status, 9 that guarantee is eliminated
when undocumented students receive their high school diplomas. 10
This is due to Congress's enactment of the Personal Responsibility
and Work Opportunity Reconciliation Act (PRWORA)1 1 and the
Illegal Immigration Reform and Immigration Responsibility Act
(IIRIRA) 12 in 1996. The PRWORA restricts states from allowing
undocumented immigrants access to state and local public benefits, 13 including postsecondary education. 14 Further, PRWORA precludes undocumented students from qualifying for federal financial
aid or student loans to cover their college expenses.' 5 IIRIRA specifically prohibits states from charging in-state tuition rates to undocumented immigrants unless they provide in-state tuition rates to
8 See Golden, supra note 1; Hausman & Goldman, supra note 4; Puente,
supra note 4.
9 Plyler v. Doe, 457 U.S. 202, 215 (1982) (holding that undocumented immigrants are persons entitled to protection under the Equal Protection Clause of the
Fourteenth Amendment to the Constitution for purposes of receiving public
school education). This case is particularly important to immigrant rights in the
United States because it required that all public schools educate undocumented
children as it would be unfair for these potential citizens to have to suffer for the
actions of their parents. See infra Part II.A. for detailed discussion of Plyler.
10 Sacchetti, supra note 4.
11 Pub. L. No. 104-193, 110 Stat. 2105 (1996) (codified as amended in scattered sections of 2, 5, 7-8, 10-11, 13, 15, 20-21, 25-26, 28-29, 31, 42 U.S.C.).
12 Pub. L. No. 104-208, Div. C., 110 Stat. 3009 (1996) (codified as amended in
scattered sections of 8 U.S.C.). The JIRIRA was enacted on September 30, 1996,
one month after the PRWORA. See id.; see also PRWORA, Pub. L. No. 104-193,
110 Stat. 2268 (1996).
13 8 U.S.C. § 1621 (2000) ("aliens who are not qualified aliens or non-immigrants ineligible for State and local public benefits").
14 Id. at § 1622 ("state authority to limit eligibility of qualified aliens for
State public benefits").
15 Id. at § 1621(c)(1)(B); see also Robert C. Johnston, States Eye New College Rules For Immigrants, EDUC. WK., June 20, 2001, http://www.edweek.org/ew/
ewstory.cfm?slug=41immig.h20 (citing Robert C. Johnston, Talented But Not Legal, EDUC. WK., May 31, 2001); Stanley Mailman & Stephen Yale-Loehr, College
for Undocumented Immigrants After All?, N.Y.L.J., Jun. 25, 2001, at 3; Puente,
supra note 4.
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all non-resident students, 16 and subjects them to deportation upon
discovery.'

17

Preventing undocumented high school graduates from obtaining higher education is bad public policy. Following Brennan's
argument in Plyler v. Doe, the future social and economic benefits
of allowing these students to be educated would far outweigh any
current incentive to save money. 18 Hindering these students' ability
to obtain higher education hurts the United States both economically and socially,' 9 particularly because many of these undocumented students do not plan to return to their countries of origin
20
and will likely remain in the United States throughout their lives.
From an economic standpoint, the obstacles presented by these legislative enactments are merely creating a sub-class of citizens who
otherwise are fully capable of becoming successful individuals -i.e.,
skilled professionals- and thus, significant taxpayers. 21 From a so-

cial standpoint, these impediments permanently often lock these
immigrants into the lowest socioeconomic class, thus encouraging
and even perpetuating poverty, which further leads to an increase
22
in some of the societal ills that plague the nation.
16

§ 1623(a).

17 8 U.S.C. § 1373 (2000) ("[A] Federal, State or local government entity or

official may not prohibit, or in any way restrict, any government entity or official
from sending [information to the INS] regarding the citizenship or immigration
status, lawful or unlawful, of any individual.") (alterations added). This provision
was challenged by New York City Mayor Rudolph Guiliani in City of New York v.
United States, 971 F. Supp. 789 (S.D.N.Y. 1997), affd, 179 F.3d 29 (2d Cir. 1999).
Guiliani alleged that the 1996 Act violated the Constitution because it usurped the
City's administration of core functions of government. However, the case was dismissed on the grounds that "the effect on local policy [was] not the type of intrusion that [was] sufficient to violate the Tenth Amendment of principles of
federalism." Id. at 795 (alterations added). See THOMAS ALEXANDER ALEINIKOFF
ET AL., IMMIGRATION AND CITIZENSHIP: PROCESS AND POLICY 676 (4th ed. 1998).
18 Cf Plyler v. Doe, 457 U.S. 202, 230 (1982).
19 Press Release, Office of Congresswoman Roybal-Allard, Roybal-Allard
Sponsors Legislation to Help More Students Go to College (May 22, 2001) (on file
with New York Law School Journal of Human Rights); see also Halle I. Butler,
Note, Educated in the Classroom or on the Streets: The Fate of Illegal Immigrant
Children in the United States, 58 OHIO ST. L.J. 1473, 1488-89 (1997); Sacchetti,
supra note 4.
20 Plyler, 457 U.S. at 229.
21 Sacchetti, supra note 4.
22 Butler, supra note 19, at 1482, 1488-89 (arguing that if immigrant children
are unsuccessful that the costs of their maladjustment are shifted to society at
large).
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This note argues that PRWORA and IIRIRA are bad policies
as they deny almost all public benefits -including access to post23
secondary education financial aid-to undocumented immigrants.
Section II sets the scene for the enactment and mainly addresses:
(1) the increasing presence of both lawful and undocumented nonEuropean immigrants in the United States; and (2) the nation's response to the demographic change of the immigrant population
(i.e., Texas' amendments to its Education Code, California's Proposition 187, and the federal enactments, PRWORA and IIRIRIA).
Section III discusses the current availability of resources for immigrants, especially the undocumented, and argues that the root of
PRWORA and IIRIRA's ban on higher education financial assistance for undocumented students is deliberate racism as congress is
attempting to subdue "an undesirable class of immigrants" in order
to appease certain segments of the American population. Section
IV rebuts many of the prevailing anti-immigrant arguments, provides some public policy arguments as to why these undocumented
students deserve a break, and argues that the most effective remedy
is for Congress to repeal the 1996 restrictions on higher education
access for undocumented immigrants. The section also discusses an
alternative which requires individual action by the states to create
their own laws regarding the benefits afforded to undocumented
immigrants within their borders.
II.

HISTORY OF UNITED STATES IMMIGRATION-FEDERAL AND
STATE CONTROL

Since its formation after the Revolutionary War, nearly 55 million immigrants from every continent have come to the Unites
States of America in search of the "American dream. ' 24 In fact,
almost everyone living in America is either an immigrant or the
descendant of an immigrant. 25 Yet, at different times throughout
U.S. history, the American people have demonstrated fear and hostility towards immigrants, especially during times of economic hard26
ship, political turmoil, or war.
23
24

See infra Part II.B.

BRIEFING PAPER No. 20, THE
(1997), available at http://www.aclu.org/ImmigrantsRights/ImmigrantsRights.cfm?ID=9361&c=22 (last visited Mar. 8, 2003).
25 Id.
26 Id.; see also Butler, supra note 19, at 1474.
RIGHTS

AMERICAN
OF

CIVIL LIBERTIES UNION,

IMMIGRANTS
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Today, the situation is no different.27 Immigrants still constitute an increasingly significant segment of the U.S. population. 28 In
the 1980s at least 7.3 million immigrants legally entered the country. 29 This dramatic growth continued into the 1990s with approxi30
mately 6 million immigrants arriving between 1990 and 1994.
During this same period, the country also experienced an increased
growth in illegal immigration23 Consequently, by 1994, more than

27
28

See
See

AMERICAN CIVIL LIBERTIES UNION,

supra note 24.

MARYANN JACOBI GRAY ET AL., IMMIGRATION AND HIGHER EDUCA-

(Rand 1996),
available at http://www.rand.org/publications/MR/MR751/ (last visited Mar. 7,
2003); IMMIGRATION & NATURALIZATION SERV., U.S. DEP'T OF JUSTICE, STATISTICAL 1996 YEARBOOK OF THE IMMIGRATION AND NATURALIZATION SERVICE
(1997) [hereinafter 1996 INS STATISTICAL YEARBOOK] (estimating that about 5.7
million immigrants were admitted into the United States from 1921 to 1950, and
17.7 million between 1951 to 1990); JEFFREY S. PASSEL, URBAN INSTITUTE, WHAT
Do WE THINK WE KNOW ABOUT UNDOCUMENTED IMMIGRATION (2001) (on file
with New York Law School Journal of Human Rights) (estimating 30.7 million
immigrants in 2000); Michael Fix et. al., Urban Institute, Immigration Trends and
Integration Policy fig.2 (2000) (unpublished document, on file with New York Law
School Journal of Human Rights) (showing that there were about 26.4 million immigrants living in the United States in 1999).
29 See 1996 INS STATISTICAL YEARBOOK, supra note 28.
30 IMMIGRATION & NATURALIZATION SERVICE, U.S. DEP'T OF JUSTICE, THE
TRIENNIAL COMPREHENSIVE REPORT ON IMMIGRATION 27, tbl.9 (1999), available
at http://www.ins.gov/graphics/aboutins/repsstudies/tri3.pdf (last modified Nov. 4,
2002) [hereinafter THE TRIENNIAL COMPREHENSIVE REPORT ON IMMIGRATION].
31 1996 INS STATISTICAL YEARBOOK, supra note 28. About a total of 5 million undocumented immigrants have settled in the United States as of 1996 - with
about 275,000 immigrating into the United States each year. Id. According to INS
estimates, the distribution of undocumented immigrants from the various countries
is as follows: Mexico - 2.7million; El Salvador - 335,000; Guatemala - 165,000;
Canada - 120,000; Haiti - 105,000; Philippines - 95,000; Honduras - 90,000; Dominican Republic - 75,000; Nicaragua - 70,000; Poland - 70,000; The Bahamas 70,000; Columbia - 65,000; Ecuador - 55,000; Trinidad & Tobago - 50,000; Jamaica
- 50,000; Pakistan - 41,000; India - 33,000; Ireland - 30,000; Korea - 30,000; Peru 30,000 and other - 721,000. Id. These 5 million people settled in the various states
as follows: California - 2 million; Texas - 700,000; New York - 540,000; Florida 350,000; Illinois - 290,000; New Jersey 135,000; Arizona - 115,000; Massachusetts 85,000; Virginia - 55,000; Washington - 52,000; Colorado - 45,000; Maryland 44,000; Michigan - 37,000; Pennsylvania - 37,000; New Mexico - 37,000; Oregon 33,000; Georgia - 32,000; District of Columbia - 30,000; Connecticut - 29,000; Nevada - 24,000; and other - 330,000. Id. Furthermore, the 2000 Census revealed that
there are possibly about 8.4 million undocumented immigrants living in the United
States than analysts previously thought. PASSEL, supra note 28.
TION: INSTITUTIONAL RESPONSES TO CHANGING DEMOGRAPHICS
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eight percent of the U.S. population was foreign-born and the rate
32
of immigration was at its highest since the 1920s.
This spurt in immigration began in the mid-1960s, in part, due
to a new tolerance of racial and ethnic differences stimulated by the
Civil Rights movement. 33 Prior to this period, the majority of immigrants to the United States came from various parts of Europe. 34 In
1965, in response to the social and economic changes brought about
by the Civil Rights movement, President Lyndon Johnson signed
into law the Immigration and Nationality Act Amendments.3 5 The
amendments had a significant impact on both the makeup and the
size of the immigration flow, 36 because it eliminated U.S. national
origin quotas aimed at preserving the racial and ethnic domination
of Northern and Western European people in the U.S., 37 and
shifted the focus to family reunification and job-skills as a preference for immigration into the United States. 3 8 In addition, the
amendments placed a ceiling on immigration from the Western
Hemisphere. 3 9 Despite the ceiling, the population of Spanishsupra note 28; see GRAY ET AL., supra note 28.
ALEINIKOFF ET AL., supra note 17, at 168.
34 Id. at 176-77. Charts taken from various published and unpublished
sources from the U.S. Bureau of the Census and INS indicate that from 1821 to
1930 approximately 70 percent of the immigrant population came from Europe. Id.
at 177. From 1830 to 1910 the European immigrant population increased to over
80 percent of the total immigrant population. Id. Between 1911 and 1950 60 to 80
percent came from the same European regions. Id. By 1960 the European immigrant population began to dwindle to about 53 percent between 1951 to 1960, less
than 40 percent by 1970, and finally to less than 20 percent by 1979. Id. Meanwhile,
during that same period from 1961 to 1979 the immigrant population from the
Western Hemisphere and Asia combined far surpassed any other immigrant group.
Id.; see also Linda Chavez, What to do about Immigration, 99 COMMENTARY 29
(1995).
35
Immigration and Nationality Act Amendments, Pub. L. No. 89-236, 79
Stat. 911 (1965); ALEINIKOFF ET AL., supra note 17, at 168.
36 See Chavez, supra note 34.
37 ALEINIKOFF ET AL., supra note 17, at 168. The 1965 amendments placed a
per-country limit of 20,000 on every country outside the Western Hemisphere, and
an overall ceiling of 160,000 for those within the Western Hemisphere. It established Eastern Hemisphere preferences for close relatives and for those who had
occupational skills needed in the United States under a seven-category preference
system (four family-based preferences and three employment-based preferences).
Id.
38 Id. at 168-69.
39 Id. The 1965 Amendments placed a ceiling of 120,000 on immigration
from the Western Hemisphere with no specific country limits. Id. The ceiling was
placed primarily due to anti-foreign sentiments, especially against dark-skinned
32

33

PASSEL,
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speaking immigrants, especially those from Mexico and Latin
America, increased dramatically. 40 The immigrant population from
41
Asia also increased dramatically during that period.
The growth of the immigrant population from the Western
Hemisphere and Asia, relative to that of European immigrants,
continued into the 1970s. 42 To some U.S. citizens, the increasing

presence of non-European newcomers spurred feelings of xenophobia and frustration. 43 Some of these U.S. citizens blamed the immigrant population for flooding the job market, increasing the crime
rate and over-consuming public resources. 44 Some were particularly
people. Id. As the number of Spanish residents increased after World War II, the
lingering nativism in the United States was directed against immigrants from Mexico and Central and South America. Id. Nationalists complained that it was time
that the United States abolish its "Good Neighbor" open door policy and place
restrictions on immigration from those regions. Id. As a compromise for eliminating the national origins system, Congress included the ceiling into the 1965 amendments. Id.
40 Id. at 169.
41 See id. at 177.
42 See 1996 INS STATISTICAL YEARBOOK, supra note 28, for a breakdown of
population from various countries; see also THE TRIENNIAL COMimmigrant
the
PREHENSIVE REPORT ON IMMIGRATION, supra note 30, according to which the total number of immigrants from Europe between 1.988 and 1994 was 859,885 (11.1
percent of the total immigrant population); from Asia, approximately 2.2 million
during that same period (about 29.3 percent of the total immigrant population);
and finally from the Western Hemisphere (excluding Canada but including the
Caribbean and South and Central America) approximately 4.3 million (about 54.3
percent of the total immigrant population). Id.
43 Linda S. Bosniak, Opposing Prop. 187: Undocumented Immigrants and the
National Imagination, 28 CONN. L. REV. 555, 557-58, 570 (1996); see also Kevin R.
Johnson, Los Olvidados: Images of the Immigrant, Political Power of Noncitizens,
and Immigration Law and Enforcement, 1993 BYU L. REV. 1139 (arguing that the
change in the identity of the new immigrants has spurred a new level of nativism
that has greatly impacted U.S. immigration laws and policies- from the INS deportation efforts of 1954 called "Operation Wetback," which had the effect of repatriating a large number of Mexicans, to California's ballot initiative, Proposition 187
(discussed in detail infra Part II.A.), which were designed to punish the undocumented). Johnson argues that race plays a role in the recent demands for increased
immigration enforcement since the "new immigrants" are either incapable of or
not interested in assimilating into American society, unlike their European counterparts. Id. He points out that these new immigrants are not only changing the
complexion of American society, but that they are bringing along with them new
languages and a variety of diverse cultures, which some U.S. citizens believe
threaten their daily lives. Id.
44 See AMERICAN CIVIL LIBERTIES UNION, supra note 24; Kevin R. Johnson,
Immigration and the Creation of an "Alien Nation," 7 STAN. L. & POL'Y REV. 111
(1996) (criticizing PETER BRIMELOw, ALIEN NATION: COMMON SENSE ABOUT
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concerned by the growth in undocumented immigration that occurred simultaneously with the growth in the legal immigrant population as more individuals from overseas sought to reunite with
their families who were already residing in the U.S. 4 5 Consequently,
some states, and ultimately the federal government, sought to control the rise in immigration, particularly illegal immigration, by pur-

suing various legislative measures which denied certain immigrants,
especially the undocumented, access to education and other public
46
benefits.
A.

Some State Initiatives to Locally Control the Rise of Illegal
Immigration-Texas and California
In 1975, the Texas legislature passed a statute to revise its edu-

cation laws in response to the growing population of undocumented
immigrant students in Texas public schools.4 7 The 1975 amendments
to the Texas Education Code effectively withheld all State funds
from the local school districts for the education of children who
were not legally admitted into the United States.4 8 The revision also
authorized local school districts to deny public school enrollment to
children not legally admitted into the country. 49 A class-action law-

suit was brought by a number of undocumented students who were
refused admission 50 into schools in the Tyler Independent School
AMERICA'S IMMIGRATION DISASTER

(Random House 1995); Brimelow and his

supporters blame immigrants for the increased crime rate, public health problems
and damage to the environment); Letter to the Editor, DAILY HERALD, Aug. 13,
2001 (blaming immigrants for, among other things, traffic congestion and loss of
open space).
45 See Chavez, supra note 34.
46 See, e.g., 8 U.S.C. §§ 1621-1625 (2000), discussed supra notes 13-16; 1994
Cal. Legis. Serv. Prop. 187 (West), discussed infra notes 52-53; TEX. EDUC. CODE
ANN. § 21.031 (Vernon Supp. 1981) (repealed 1995), discussed infra note 44.
47

TEX. EDUC. CODE ANN.

§ 21.031 (Vernon Supp. 1981) (repealed 1995)

(providing in part that all children who are citizens or who are legally admitted
into the United States and who are between the ages of 5 and 21 are (a) entitled to
the benefits of the available school funds, (b) permitted to attend the public
schools of the district in which he or his parents or guardians reside, and (c) entitled to free admission).
48 See Plyler v. Doe, 457 U.S. 202, 205 (1982); Butler, supra note 19; Monroe
Leigh, Decision, 77 AM. J. INT'L L. 151 (1983).
49
§ 21.031; see Plyler, 457 U.S. at 205.
50 The students were not denied entry completely. Instead, the school district
in 1977 adopted a policy requiring that undocumented students pay the full tuition
out-of-pocket in order to enroll in any of its public schools. Plyler, 457 U.S. at 206.
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District. The Supreme Court held for the first time, by a five to four
majority, that illegal aliens are "persons" entitled to protection
under the Equal Protection Clause of the Fourteenth Amendment
to the Constitution. 51 The Court, although recognizing that education is not a fundamental right protected by the Equal Protection
Clause, held that the implementation of a statute that denied education to a discrete class of children imposed a lifetime hardship on
these children who were not responsible for their immigration status. The Court emphasized that, in order to be justified in imposing
such a burden, the proposed policy would have to further some
"substantial" state goal.52 The Court concluded that, while Texas

may have had an interest in mitigating potentially harsh economic
effects from an influx of illegal immigrants, the statute did not effectively remedy the problem because: (1) it would not prevent illegal immigration, (2) it would not improve the State's ability to
provide a high-quality public education, and (3) any money which
the State saved as a result of its refusal to educate these children
was insubstantial compared to the future costs of unemployment,
welfare, and crime instigated by the denial of an education to a sub3
set of the population.5
In California, almost a decade after the Plyler decision, and
during a period of economic hardship, 54 voters attempted to curtail
the influx of undocumented immigrants entering California by
overwhelmingly approving the Proposition 187 ballot initiative of
51 Plyler, 457 U.S. at 210-16. The Court cites Shaughnessy v. Mezei, 345 U.S.
206, 212 (1953), Wong Wing v. United States, 163 U.S. 228, 238 (1896), and Yick Wo
v. Hopkins, 118 U.S. 356, 369 (1886) for the proposition that, "whatever his status
under the immigration laws, an alien is surely a 'person' [under Due Process
Clause] in any ordinary sense of that term. Aliens, even aliens whose presence in
this country is unlawful, have long been recognized as 'persons' guaranteed due
process of law by the Fifth and Fourteenth Amendments." Id. at 210. The Court
further observed in a footnote that, "no plausible distinction with respect to Fourteenth Amendment 'jurisdiction' can be drawn between resident aliens whose entry into the United States was unlawful and resident aliens whose entry was
lawful." Id. at 212 n.10; see also Leigh, supra note 48, at 151.
52 Plyler, 457 U.S. at 239-40; see Leigh, supra note 48, at 152.
53 Plyler, 457 U.S. at 228-230.
54 See Evangeline G. Abriel, Rethinking Preemption for Purposes of Aliens
and Public Benefits, 42 UCLA L. REv. 1597, 1.599 (1995); Chavez, supra note 34
(contending that the anger towards illegal immigrants had grown among Californians due to the huge number of illegal aliens living in the state-nearly two million-and by the state's lingering economic recession).
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1994. 5 5 Section 7 of the measure, which specifically dealt with elementary and secondary education, required that California school
districts verify the immigration status of children who were enrolled
in its public schools and report to the State and federal law enforcement authorities any student, parent, or guardian found to be violating federal immigration laws. 56 Sections 2 and 3 made such
violations a felony. Moreover, the initiative barred undocumented
immigrants from ever attending California state colleges or
57
universities.

In an action brought by opponents of the initiative to enjoin
the State from enforcing the measure, Federal District Court Judge
Mariana Pfaelzer invalidated various provisions on constitutional

grounds. 58 The court held that the provisions requiring schools to

demand proof of legal immigration status and to report "suspected"
undocumented immigrants to federal and state authorities were
preempted by the Constitution, which gave the federal government
the exclusive power to regulate immigration. 59 On the same
grounds, the court held that the state may not deny undocumented
immigrants any public services that were fully or partially funded by
the federal government. 60 Finally, the court held that to deny K-12
education to undocumented immigrants directly conflicted with the
Supreme Court decision in Plyler.61
55
1994 Cal. Legis. Serv. Prop. 187 (West). Prop. 187 was supported by 59%
of the California electorate. Sandra Hernandez, The Life After Death of Proposition 187; California Anti-Immigration Aid Law, BLACK ISSUES HIGHER EDUC.,
September 2, 1999, at 24; see Bosniak, supra note 43, at 562; Chavez, supra note
34.
56 1994 Cal. Legis. Serv. Prop. 187 § 7. Sections 5 through 7 also require social service agencies, schools and medical care providers to verify immigration status and to report these findings to the INS. For further description of the
provisions of Prop. 187, see Abriel, supra note 54, at 1599-1600; see also Benjamin
N. Bedrick, Note, The Equal Protection Clause - State Statutory Restrictionson the
Education of Illegal Alien Children - Proposition 187, 14 DICK. J. INT'L L. 403
(1996).
57
§ 8; Hernandez, supra note 55.
58 Only sections 2 and 3 of the proposition, which criminalized the preparation, distribution and use of false documents, were held enforceable. League of
United Latin Am. Citizens v. Wilson, 997 F. Supp. 1244 (C.D. Cal. 1997).
59 League of United Latin Am. Citizens, 997 F. Supp. at 1255, 1257; see also
Bosniak, supra note 43, at 556.
60 League of United Latin Am. Citizens, 997 F. Supp. at 1255; see also Bosniak, supra note 43, at 556.
61 League of United Latin Am. Citizens, 997 F. Supp. at 1255; Bosniak, supra
note 43, at 556.

626

N.Y.L.

SCH.

J. HUM. RTS.

[Vol. XIX

In the end, most of Proposition 187 was abandoned after a settlement was reached between California Governor Gray Davis, the
plaintiffs' attorneys, and various civil rights activists. 6 2 Governor
Davis agreed not to appeal the district court's decision in exchange
for an agreement by the civil rights groups not to appeal the provisions upheld - i.e., sections 2 and 3, which criminalized the manufacture and use of false documents meant to conceal immigration
status. 63 After the settlement, however, the Governor addressed
California voters at a press conference saying that the spirit of 187
lived on.64 He stated that although Proposition 187 was defeated, it
had been supplanted by Congress's passage of PRWORA and
IIRIRA. He acknowledged that the federal enactments were faithful to the will of the voters who supported 187, because they required the states to deny virtually all of the benefits that would

have been denied under the terms of 187.65
B.

The FederalInitiatives to Control the Rise in Illegal
Immigration-PRWORA, IIRIRA, and the
Gallegly Amendment

While Proposition 187 was being litigated in 1996, Congress enacted PRWORA 66 and IIRIRA, 67 which effectively denied, among
other things, all public benefits and post-secondary education to undocumented immigrants, and foreclosed immigrants from challeng-

ing abusive practices and policies of the Immigration and
Naturalization Service (INS). 68 Prior to the passage of these laws,
the federal government largely treated legal immigrants as being

69
equal to U.S. citizens for purposes of public benefits eligibility.
Needy lawful permanent residents, lawful temporary residents, ref62 Hernandez, supra note 55. The negotiations were court-mediated. Id. The
talks were nearly derailed by Davis's bid to have supporters of 187 present during
the negotiations and his request for a provision that would have required the police to question anyone who was arrested about their immigration status. Id.
63 Id.
64 Id.
65 Id. (quoting Davis at a press conference).
66 Pub. L. No. 104-193, 110 Stat. 2105 (1996) (codified as amended in scattered sections of 2, 5, 7-8, 10-11, 13, 15, 20-21, 25-26, 28-29, 31, 42 U.S.C.).
67 Pub. L. No. 104-208, Div. C., 110 Stat. 3009 (codified as amended in scattered sections of 8 U.S.C.).
68 See supra notes 11-17 and accompanying text; see also AMERICAN CIVIL
LIBERTIES UNION, supra note 24.
69 ALEINIKOFF ET AL., supra note 17, at 174, 538; see Abriel, supra note 54,
at 1606-07.
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ugees, asylees, and aliens permanently residing in the United States
under color of law (PRUCOLs) 70 could receive Supplemental Security Income, Food Stamps, public housing, Medicaid, Medicare,
and cash, voucher or in-kind assistance programs such as Aid to
Families with Dependent Children. 71 Other important federal benefits programs contained no restrictions based on immigration status,
including emergency medical treatment, maternal and child health
services, alcohol, drug abuse and mental health services, immunizations against vaccine-preventable diseases, migrant health care, and
school breakfast and lunch programs. 72 PRWORA vastly changed
immigrants' eligibility for public benefits programs. Today, most
immigrants are only eligible for in-kind emergency medical assistance and some limited state and local means-tested public benefits
programs. 73 However, undocumented immigrants are ineligible for
any federal or state means-tested public benefit programs except in74
kind emergency assistance.
Also in 1996, the Gallegly Amendment was introduced in Congress as part of the 1996 spending bill. 75 The Amendment authorized states to exclude undocumented children from receiving public
education. 76 It was designed to override the Plyler decision on the
federal level by allowing the states to deny free public education to
the children of undocumented immigrants. 77 And, if approved, it
would have removed an estimated 700,000 elementary and secondary school students from school and forced them onto the
streets.78 In addition, the Amendment gave effect to the school-related portions of the California's Proposition 18779 and the 1975
Texas legislation invalidated in Plyler. The passage of this amendment would have struck a major blow to any progress that was
made after the Plyler decision was rendered. After heated debate
however, the Amendment was withdrawn from the appropriations
70 "Under color of law" means the appearance of an act being performed
based upon legal right or enforcement of statute, when in reality no such right
exists.
71 Abriel, supra note 54, at 1600-01.
72 Id. at 1601-02.

ALEINIKOFF ET AL.,

supra note 17, at 174, 550-551.

73
74

Id. at 1606.

75

Butler, supra note 19, at 1473.

76

ALEINIKOFF ET AL.,

supra note 17, at 610.

Butler, supra note 19, at 1473.
78 Id. at 1478.
79 Butler, supra note 19, at 1479.
77
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bill prior to the final vote in Congress. 80 Later attempts to pass the
81
amendment as independent legislation also failed.
C.

The Debate

Strong debate on both sides of the issue makes the problem
more difficult to remedy. Restrictionists argue that undocumented
82
immigrants are law-breakers who do not belong in this country.
They believe that the fact that these undocumented people are liv-

ing in the United States illegally makes them criminals and thus,
unworthy of any preferential treatments from the states or the federal government. 83 Many of those who share this view are "antiimmigrant" individuals in general who blame immigrants for many
of the problems of the United States. 84 Some are concerned about
whether these new immigrants can assimilate into American culture; 85 while others are concerned primarily about the economic impact of illegal immigration on both a local and federal scale,
including the use of American tax dollars to pay for services for
them.
80

86

Id.

supra note 17, at 610 n.5.
See, e.g., BRIMELOW, supra note 44 (where Brimelow generally blames
immigrants for increasing the crime rate, among other things); see also Johnson,
supra note 44, at 111 (labeling Brimlow a restrictionist, and summarizing his
Eurocentric views).
83 BRIMELOW, supra note 44; Richard Sybert, Population,Immigration and
Growth in California,31 SAN DIEGO L. REV. 945 (1994); see also Peter J. Spiro,
The State and Immigration in an Era of Demi-Sovereignties, 35 VA.J. INT'L L 121,
132 (1994) (discussing fact that there were various proposals before the California
State Assembly that were aimed at impeding illegal immigration by making it a
crime punishable under California law).
84 See, e.g., BRIMELOW, supra note 44 (blaming immigrants for almost all the
ills of American society -from increasing the crime rate to damaging the
environment).
85 Id.; see also Chavez, supra note 34 (suggesting that "what we do about
immigration is inextricably wound up with how we define our national identity").
86 See Scott S. Greenberger, A New Glass Ceiling: Undocumented Children
Can't Qualify for College Aid, BOSTON GLOBE, July 1, 2001, at B1 (referring to an
argument by Daniel Stein, head of the Washington-based Federation for American
Reform, who argues that American taxpayers should not have to pay to send undocumented students to college since "such makes a mockery of immigration
laws"); Johnson, supra note 44, at 111; Spiro, supra note 83, at 125 (addressing
these matters while PRWORA and IIRIRA were mere proposed bills).
81
82

ALEINIKOFF ET AL.,
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Civil rights activists, on the other hand, argue that the debate is

motivated largely by racial discrimination.8 7 Some believe that this
new nativist movement is due primarily to the arrival of the "new
immigrants" who nativists fear will be unable to assimilate into
American society.88 Others argue the political and legal aspects.
They contend that the federal government, through PRWORA and
IIRIRA, is infringing on the states' rights to regulate activities specifically delegated to the states in the Constitution.8 9 The problem
with this argument is that precedent cases have established that
Congress has plenary power over issues relating to national sovereignty and immigration. 90 Thus, while the states cannot freely enact
legislation that facially discriminates against legal and undocumented immigrants, 91 the federal government has unlimited power
to do whatever it pleases under the pretext of national sovereignty,

the plenary power doctrine, and federal preemptive rights. 92 For exSee Bosniak, supra note 43, at 561; see also Chavez, supra note 34 (arguing that immigration matters now intersect with race and entitlement); Johnson,
supra note 44, at 111 (arguing that "racial differences have often exacerbated the
anti-immigrant response").
8
Johnson, supra note 43, at 1169-72.
89 See Abriel, supra note 54, at 1626-30.
90 See Abriel, supra note 54, at 1608-09 (noting that the federal government's authority over immigration emanates from various sources: the naturalization power granted to Congress under Art. I, sec. 8, cl. 4 of the Constitution; the
Commerce Clause, Art. I, sec. 8, cl. 3; a view of immigration as closely interwoven
with foreign relations; the war power; the maintenance of a republican form of
government: and a belief that the power to admit or forbid entry to foreigners is
inherent in sovereignty and essential to self preservation). The principal reasons
advanced for federal preemption are the need for uniformity in immigration laws
and the federal government's superior ability and authority to deal with foreign
nations. Id.
91 See Plyler v. Doe, 457 U.S. 202 (1982); Michael J. Perry, Equal Protection,
JudicialActivism, and the Intellectual Agenda of the Constitutional Theory: Reflections on, and Beyond Plyler v. Doe, U. Prrr. L. REV. 329, 334-35 (1983).
92 Art. I, sec. 8 of the Constitution gives Congress the broad power to regu87

late immigration and citizenship. See

AM ERICAN CIVIL LIBERTIES UNION,

supra

note 24; Hiroshi Motomura, Immigration and Alienage, Federalism and Proposition 187, 35 VA. J. INT'L L. 201, 206 (1994) (arguing that the federal government
can constitutionally adopt alienage classifications in ways that states cannot because it can offer justifications based on the exercise of the broad power of national self-definition); Perry, supra note 91, at 332 (arguing that alien-based
classifications are better understood in terms of federalism, that Congress may distinguish among persons on the basis of alienage so long as it has a rational basis for
doing so, and that states may treat aliens differently from citizens so long as they
are acting consistently with federal policy regarding aliens).
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ample, had legislators voted in favor of the Gallegly Amendment, it
would have given life to both the 1975 Texas legislation struck down
in Plyler and California's Proposition 187, which was mostly struck
down in League of United Latin American Citizens v. Wilson. 93 Fortunately, after heated debate between Senator Bob Dole (a proponent of the bill) and President Bill Clinton, the proposal was
94
abandoned before it was voted upon.
III.

CURRENT STATE OF THE UNDOCUMENTED

IMMIGRANTS IN

THE UNITED STATES

Today, due to the PRWORA and IIRIRA enactments in 1996,
undocumented immigrants are denied almost all social benefits that
the United States provides to its citizens. 95 Nevertheless, many
Americans still continue to view undocumented immigrants as a
drain on society, and blame them for virtually every social ill -from
the rising crime rate to the declining quality of life. 96 The

PRWORA and IIRIRA enactments were manifestations of this underlying and unfounded frustration experienced by many
97
Americans.
While it is extremely difficult to prove that legislation seeking
to deny illegal immigrant children an education is motivated by discriminatory intent, an understanding of the congressional scheme
seems to support such a contention.98 Unlike the judiciary, which
some may argue is an objective and non-political body, Congress is
inarguably a political body made up of politicians who are elected
by the people. These politicians vote based on their own political
and social views and those of the majority of their constituents. 99
93

94

997 F. Supp. 1244 (C.D. Cal. 1997).
See ALEINIKOFF ET AL., supra note 17, at 610; Butler, supra note 19, at

1479.
Butler, supra note 19, at 1475.
Id. at 1476; see BRIMELOW, supra note 44.
97 Butler, supra note 19.
98 Id. at 1474 n.11; Johnson, supra note 44, at 113 ("[T]he ability to achieve
racial goals through facially neutral means makes it difficult to ascertain the extent
to which racism influences the calls for restrictionist measures. For example, legitimate, race-neutral reasons -such as a desire to enforce the law, concern with economic and fiscal impacts, etc.-undoubtedly exist for seeking to limit illegal
immigration.").
99 Jim Smith, Political Science Studying Immigration Policy, Law, Public
Opinion, ADVANCE, Mar. 26, 2001, at http://www.advance.uconn.edu/
01032613.htm (quoting Kathleen Moore, associate professor of Political Science;
95

96
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Legislation that discriminates against immigrants is passed because
politicians vote in a manner that is consistent with their constituents' concerns. 10 0 The congressional body -which has the power to
modify and/or even eliminate various social benefits like welfare,
social security and access to education-acts in accordance with the
view of the majority of the populace and of the politicians represented in Congress at the time the legislation is passed. 10 1 Absent

any movement to defend or protect their rights, undocumented immigrants are severely disadvantaged because they are not sup10 2
ported by a majority of the Congress.
Much like the Texas and California laws, there is simply no way
to address the 1996 laws without recognizing that they are deeply
rooted in the politics of racial anxiety and xenophobia in this coun-

try. 103 These facially neutral laws are mere proxies for racial and
ethnic discrimination.10 4 For example, in California and Texas, the
states sought to discriminate against children who, through no fault
of their own, were brought into the United States by their parMoore asserts that public concern about immigration has led to the restriction and
liberation of immigration laws throughout American history).
100 Pedro A. Noguera, Challenging Racial Inequality in Education: One
School's Response to the End of Affirmative Action, IN MOTION, at http://
www.inmotionmagazine.com/pnpdl.html (last visited Feb. 20, 2003) (discussing the
strategic role that politicians played in the elimination of affirmative action in
California).
101 Id. (referencing affirmative action); see also Johnson, supra note 43, at
1169-71 (discussing the influence of the legislature on the treatment of
immigrants).
102
Noguera, supra note 100.
See Bosniak, supra note 43, at 561 (suggesting that both the 1975 amend103
ment to the Texas Educational Code and California's Proposition 187 were rooted
in racism); see also Butler, supra note 19, at 1474 n.11 (arguing against the constitutionality of the Gallegly Amendment on the grounds that the issue of race is an
important component in the development of the immigration debate); Johnson,
supra note 44, at 112-13 (arguing that, although the mainstream does not publicly
state that there are too many people of color immigrating into the United States,
"reliance on facially neutral proxies for race and ethnicity may disguise invidious
motivations[,]"e.g., objecting to the language and culture of immigrants); See
BRIMELOW, supra note 44 (for a general racially biased attack on the rise in immigration). Brimelow argues that all Latinos, whether born in the United States or
immigrants, damage the American fabric and threaten the nation. Id. He also
pleads for more immigrants like himself -white, English-speaking and educatedto be admitted into the United States. Id.
104
Johnson, supra note 44, at 113.
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ents. 0 5 However, both states did so under the disguise that the undocumented immigrant population was adversely affecting their
economic and educational infrastructures. 0 6 Similarly, PRWORA
and IRIRIA were designed to deny these individuals post-secondary education (a resource needed for them to completely assimilate into American society and become self-sustaining individuals);
to reduce the likelihood of undocumented immigrants ever becoming legal permanent residents through cancellation of removal; and
to trap them at the bottom of the socio-economic ladder. 10 7 The
potential impact on these students' lives is exacerbated because
they have no intentions of leaving the United States.' 0 8 Therefore,
it is highly improbable that they will have the opportunity to receive any higher education. 10 9
A.

The Problem with IIRIRA

Prior to IIRIRA, undocumented immigrants in removal proceedings who had lived in the United States for at least seven years,
demonstrated "good moral character," 1' 0 and proved it would be an
"extreme hardship" to them if they were deported, could appeal to
an immigration judge for lawful permanent residency status.' Supporters of reducing immigration to the United States complained
that there was a widespread abuse of the law - that judges were
105 See Plyler v. Doe, 457 U.S. 202, 205 (1982); League of United Latin Am.
Citizens v. Wilson, 997 F. Supp. 1244 (C.D. Cal. 1997).
106 See Plyler, 457 U.S. at 202; League of United Latin Am. Citizens, 997 F.
Supp. at 1244.
107
See Karen Fleshman, Abrazando Mexicanos: The United States Should
Recognize Mexican Workers' Contibutions to its Economy by Allowing Them to
Work Legally, 18 N.Y.L. SCH. J. HUM. RTS. 237, 255 (arguing that IIRIRA
presents legal obstacles that prevent undocumented immigrants from ever becoming legal); Trejo, supra note 3.
108 Plyler, 457 U.S. at 229; see also Immigrant High School GraduatesDeserve
Equal Access to a College Education, THE DIGITAL DIVIDE , June 16, 2001, at
http://www.tcla.gseis.ucla.edu/divide/talkback/AB540.html [hereinafter THE DIGITAL DIVIDE]; Press Release, Office of State Representative Rick Noriega (June 17,
2001), http://www.go2college.org/press-release.htm (undocumented students in
Texas intend to stay here and will become citizens at the first opportunity).
109 Press Release, supra note 108; see THE DIGITAL DIVIDE, supra note 108.
110 There is no specific statutory definition for what constitutes good moral
character. ALEINIKOFF ET AL., supra note 17, at 52-53. However, Congress provides a non-exclusive list of acts that establish a lack of good moral character. 8
U.S.C. § 1101(f) (2000); see ALEINIKOFF ET AL., supra note 17, at 52-53, 62.
HI 8 U.S.C. 1254 (1995); see Golden, supra note 1; Greenberger, supra note
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abusing their discretion by allowing most applicants who had not
committed a crime to become lawful permanent residents. 112 Reacting to these concerns, Congress, under the 1996 Act, limited the
number of undocumented immigrants who can become legal per113
manent residents in deportation proceedings to 4,000 per year.
Congress also amended the process by requiring these applicants to
prove that their deportation would not only cause extreme hardship
to themselves, as was previously required, but that it would cause
"exceptional and extremely unusual hardship"' 14 to an immediate
family member who is a permanent resident or U.S. citizen. 115
The problems created by these requirements are two-fold, but
the overall effect is that they prevent undocumented immigrant students from ever becoming legal. First, many of these students who
are attending high school and are approaching graduation are minors under the age of eighteen.116 They cannot apply for permanent
residency cards on their own. 117 Thus, their qualification for legal
permanent residency status is primarily dependant on their ability
to fulfill the permanent family member and the extreme unusual
hardship requirements."" Many of these students do not have immediate family members who are U.S. citizens or permanent residents. 1 9 Their parents are undocumented immigrants who either
do not qualify for permanent residency status or are awaiting response from INS. 120 These students are unlikely to become legal
because the only family members who can sponsor them for permanent residency status are their parents or a spouse who is a U.S.
Greenberger, supra note 86.
Id.
ALEINIKOFF ET AL., supra note 17, at 776-77. Under this standard the immigrant must now provide evidence of harm to a spouse, parent, or child substantially beyond that which ordinarily would be expected to result from the alien's
deportation. Id. A showing that an alien's U.S. citizen child would fare less well in
the alien's country of nationality than in the United States does not establish "exceptional" or "extremely unusual" hardship. Id. However, in one case, proof that
an alien had lived in the United States during his critical formative years, had fully
assimilated into American culture, had significant church and community ties, and
would suffer possible loss of an ongoing business tended to support a finding of
exceptional and extremely unusual hardship. Id. The finding is a matter of discretion and administrative grace and not mere eligibility. Id.
115 Id.; see Parker, supra note 4.
116 Parker, supra note 4.
112
113
114

117
118

119
120

Id.
Id.
THE DIGITAL DIvIDE,

Id.

supra note 108.
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citizen or permanent resident.1 21 A sibling can only sponsor another
sibling if he/she is a U.S. citizen, 12 2 and neither grandparents nor
uncles or aunts can sponsor them regardless of the existence of a
close relationship between them. 123 Furthermore, if these students
had immediate family members who were lawful permanent residents or U.S. citizens, they probably would have sought sponsorship from them; thereby obviating the need for the process of
becoming a lawful permanent resident through cancellation of removal in the first place.
Second, the requirement that these immigrants provide proof
that an immediate family member will be considerably harmed by
their absence is difficult to achieve.12 4 The line of precedent deportation cases suggests that a combination of factors, such as the
alien's prior history of violations of the immigration laws, subversive activities, reliance on public assistance, and the absence of substantial ties in the U.S., are negatively determinative on his/her
ability to qualify for cancellation of removal. 125 However, whether
one can prove the extreme hardship requirement is a matter of discretion and administrative grace - i.e., not necessarily on the eligi126
bility requirements alone.
Furthermore, even with family member sponsorship, IIRIRA
still makes it difficult for these undocumented students to become
lawful permanent residents. IIRIRA makes affidavits of support executable contracts that are legally enforceable against the sponsor
by the federal government and the states and even the sponsored
immigrant. 127 Family sponsors, who are now legally liable for these
undocumented immigrants until they become U.S. citizens, have to
show that their income is over 125% of the poverty level. 128 These
requirements have two effects: (1) they prevent low-income families from being able to sponsor their family members; and (2) be8 U.S.C. § l151(b)(2)(A)(1) (2000); Id. at § 1153(a)(1)-(4).
Id. at § 1153(a)(4).
123 See ALEINIKOFF ET AL., supra note 17, at 776-77.
124 It is difficult to prove because there is no specific statutory language for
what constitutes unusual hardship, and whether one satisfies this requirement depends on an immigration judge's discretionary judgment. See ALEINIKOFF ET AL.,
supra note 17, at 776-77.
125 See ALEINIKOFF ET AL., supra note 17, at 777.
126 See ALEINIKOFF ET AL., supra note 17, at 776-77.
127 8 U.S.C. § 1183(a) (2000); see Abriel, supra note 54, at 1607-1608.
121
122

128

Id.
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cause they are legally enforceable contracts, they discourage those
who are financially capable of doing so.
B.

The Federal Legislation is Mostly Discriminatory Against
Undocumented, Non-white Immigrants

The provisions of the Act that bar undocumented immigrants
from having access to post-secondary education financial aid are
discriminatory in a number of ways. First, these public services, including post-secondary or even primary and secondary education,
were widely available until the 1960s when the demography of immigrants began to change - from a more-Eurocentric body to a
129
non-white group.
Second, through their limits and stringent requirements, the
1996 laws favor one group of undocumented immigrants over another. For example, in addition to the limitations that they place on
the number of students who could appeal to a judge for legal permanent residency status, the 1996 laws impose a number of stringent requirements that are often difficult to establish. 130 Mainly, the
laws require that these students have an immediate family member
who is a permanent resident or U.S. citizen, and that they prove
that the family member would suffer considerable harm if these stu131
dents were forced to leave the country.
The overall effect of these rules is that it is unlikely that the
students who deserve the benefit the most -i.e., students who have
grown up in the United States with undocumented parents - will
qualify to become legal through cancellation of removal. Instead,
those most likely to benefit from the process are those who did not
live in the United States during their formative years but are able to
fulfill the requirements because they have parents or spouses in the
United States who are lawful permanent residents or U.S citizens. It
could be inferred from this that the people who are most affected
by these rules are people of color from the poorer countries like
Mexico, El Salvador, Guatemala and some Caribbean countries,
since such people, because of the yearly quotas for visas that have

129
130
131

See supra Part IIA-B; Johnson, supra note 44, at 112-13.
See supra Part II.C.
See supra Part III.A.
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been placed on their countries, tend to immigrate illegally into the
132
United States more frequently in order to find jobs.

C.

The 1996 Federal Legislation Forces Compliance from States
and Colleges that are Otherwise Sympathetic

Prior to the 1996 laws, some public universities already denied
undocumented students the lower tuition available to their in-state
residents. 133 However, PRWORA and IRIRA have significantly
influenced whether other post-secondary public institutions open
their doors to undocumented immigrants. 134 These federal laws
force these post-secondary institutions to comply by requiring that
they provide the same in-state tuition rates to non-resident citizens,
and by refusing to reimburse them for the education of these undocumented students. 135 For example, the State Universities of
New York (SUNY) did not originally deny in-state tuition rates to
undocumented immigrants. 136 However, two years after the enactment of these federal provisions, SUNY updated its policies in order to comply with the federal law. 137 Further, the laws created for
some a means of "scapegoating" -i.e., the opportunity to use the
federal legislation to justify their decision to deny admission to undocumented students. 138 For example, the City University of New
York (CUNY) which, like SUNY, once had an open door policy
allowing undocumented students to enroll at the lower tuition

See 1996 INS STATISTICAL YEARBOOK, supra note 28; see also
ALEINIKOFF ET AL., supra note 17, at 168-70 (discussing ceilings mentioned supra
note 39); Johnson, supra note 43, at 1167 (arguing that people most affected by the
movement to impede illegal immigration are people of color from developing
nations).
133 Mailman & Yale-Loehr, supra note 15.
132

134

Id.

See id.; Kristina Lane, Legislation Would Flatten Barriers for Undocumented Students; Proposed Law Change for Illegal Immigrants' Tuition Fees,
BLACK ISSUES HIGHER EDUC., July 5, 2001, at 10.
136 Lane, supra note 135.
137 Id. Under the SUNY rules, aliens in a nonimmigrant visa status that prohibited them from establishing residency in New York were ineligible for in-state
tuition. SUNY thus charged full tuition rates to all non-immigrants except diplomatic personnel, treaty traders and investors, international organization employees, international media representatives and intra-company transferees. Id.
135

138

Id.
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rates, 139 quickly changed its policies after the September 11, 2001
attack in order to comply with PRWORA and IIRIRA. 140
It remains true that most private colleges, universities and
community colleges are free to accept undocumented students and
offer them scholarships regardless of their citizenship or residency
status. However, the fact that these students do not qualify for either federal student aid or the in-state tuition rates places a major
financial burden on the private higher education institutions. 14 1
Since the federal government will not reimburse them for these students, private universities are left with one of two alternatives: either accepting the loss for whatever scholarship money is offered,
or denying admission to these students. 142
For most public institutions, the only alternative is to charge
the undocumented students the out-of-state tuition rate, which
could be as much as three times more than the in-state rate.1 43 For
most of them, denying admission to these students or charging them
the out-of-state rates are the most suitable alternatives because of
the obvious financial incentive and their desire to avoid unwanted
scrutiny from the INS. 144 Furthermore, because they are uncertain
of the legal ramifications, most institutions are reluctant to allocate
scarce scholarship dollars to applicants who may never be able to
work legally or participate openly in U.S. society. 145 Ultimately, in
situations such as these, the consequences for non-compliance are
far more compelling than any sympathy that a college or university
official may have for such students.
Consequently, where an in-state student in Massachusetts, for
example, would pay as little as $4,222 per year for tuition to attend
139
Karen W. Arenson, CUNY Raises Tuition Rates For ForeignersHere Illegal, N.Y. TIMES, Nov. 3, 2001, at D3. CUNY previously charged illegal immigrants
its lower in-state tuition rate if they could show that they had lived in New York
State for at least 12 months or had attended high school in the state for at least two
semesters. Id.
140 Id. However, in August of 2002 Governor George Pataki signed into law
legislation allowing undocumented immigrants attending CUNY and SUNY to be
charged the lower in-state tuition. See Law Lowers Tuition for Immigrants, TIMES
UNION (ALBANY), Aug. 10, 2002, at B4.
141 See Greenberger, supra note 86; Lane, supra note 135.
142 Lane, supra note 135.
143 Id.; see Greenberger, supra note 86.
144 Greenberger, supra note 86.
145 Becky Bartindale, Bill Seeks Tuition Break for Illegal Immigrants, SAN
JosE MERCURY NEWS, August 20, 2001, at 1A; Golden, supra note 1; see Hausman
& Goldman, supra note 4.
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a public university, an undocumented student would be required to
pay as much as $12,700.146 Because most undocumented students
cannot afford to pay such high rates, they are either forced to abandon the idea of college altogether or to apply for admission as international students so that they can qualify for scholarships in that
category and not be subject to harassment from the INS. 147 However, the rates for international students are generally higher than
that for U.S. residents 148 and in order to qualify for a scholarship,
these undocumented students would most likely have to go back to
their native countries to file for international student visas. 149 This,
in itself, is problematic because such visa grants are not guaranteed
and there is a strong possibility that these individuals may. not be
able to return to the United States without proper documentation. 150 The unfortunate result is that the vast majority do not pursue a college education at all. 151

IV.

TOWARDS EDUCATION: PLYLER,

1403

H.R. 1918,

AND CALIFORNIA ASSEMBLY BILL

TEXAS

H.B.

540

National figures indicate that there are about 1.5 million undocumented students under the age of eighteen in the U.S. public
education system, with about 50,000 graduating each year. 152 Many
of these young people are exceptional students who could possibly
contribute significantly to the U.S. economy and the society as a
whole. However, if these 1.5 million young people are forced to
abandon their education, the country will suffer tremendously, both
153
economically and socially.
In Plyler, Justice Brennan contended that the state of Texas did
not have a legitimate state interest in enacting a prohibition on access to public education for undocumented immigrants because
there was insufficient evidence to show that the prohibition would
stop the illegal flow of immigrants, nor would it increase finances to
improve the quality of education in the State. 54 Brennan further
146 Greenberger, supra note 86.
147 Puente, supra note 4.
148 Id.; Hausman & Goldman, supra note 4; Sacchetti,
149 Puente, supra note 4.
150 Id.
151 Id.
152 Parker, supra note 4; Golden, supra note 1.
153 See Bosniak, supra note 43, at 563.
154 Plyler v. Doe, 457 U.S. 202, 230 (1982).
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held that the long-term social and economic incentives of educating
undocumented students would far outweigh Texas's current incentive to save money. 155 Although Plyler does not necessarily govern
post-secondary education, the same arguments can be made in this
situation. 156 It is unsettled whether post-secondary institutions can
deny admission to undocumented students absent the PRWORA
and IIRIRA because no state law expressly prohibits them from
admitting such students. 157 In fact, under § 1621 of PRWORA,
which bars undocumented students from certain state or local public benefits including benefits concerning post-secondary education,
the states have the option of passing a law that would override that
provision. 158 So far, the first states that exercised this option were
Texas, in May, 2001, and California, five months later - which is
ironic since these two states led the initial crusade to deny these
public benefits to undocumented immigrants. 159 Recently, New
York enacted legislation that allows undocumented immigrants to
pay the lower in-state tuition rates at its CUNY and SUNY institu61
tions. 160 Utah also recently enacted similar legislation.1
A.

Dispelling the Myths

In order for change to occur, America's negative perceptions
of undocumented immigrants must change. One of the most prevailing restrictionist arguments is that immigrants, especially the
undocumented, come to the United States to obtain public medical
services, welfare, and public education. 162 They argue that denying
155

Id.

156

See Mailman & Yale-Loehr, supra note 15.

157

Id.

8 U.S.C. § 1621(d) (2000) ("A State may provide that an alien who is not
lawfully present in the United States is eligible for any State or local public benefit
for which such alien would otherwise be ineligible . . . ."); see Mailman & YaleLoehr, supra note 15; see also Getting in Gear with Welfare Reform: A Study
Guide, http://fcs.tamu.edu/MONMAN/welfare/table3.htm (acting as a pre-conference tool for a video conference held in Texas in December of 1996 sponsored by
the Community Capacity Building Collaboration, providing attendees with the
background and facts related to welfare reform at the national level and in Texas)
(last visited Mar. 12, 2003).
158

159
160
161

See supra Part II.A.

See Law Lowers Tuition for Immigrants, supra note 140.
See Mary Beth Marklein, Illegal Immigrants' Kids Catch a College Break,
USA TODAY, Jan. 14, 2003, http://www.usatoday.com/educate/college/firstyear/articles/20030119.htm.
162
See Bosniak, supra note 43, at 562; Butler, supra note 19, at 1487-89.
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these social benefits, especially education to the immigrants' children, will discourage the flow of illegal immigration into the United
States 163 and will cause those already living in the country to leave
of their own volition. 164 However, data provided by pro-immigrant
advocates indicate that undocumented immigrants come to this
country not to seek public benefits or free education but to get jobs
that are unavailable in their homelands and to reunite with families
already living in the U.S.165 The Supreme Court reiterated these
findings in Plyler,166 and today there is no evidence to indicate any
167
change in this pattern.
Another argument often made by restrictionists is that immigrants are a drain on the country's economic infrastructure. 168 They
argue primarily that immigrants, especially the undocumented, benefit from American tax dollars while contributing nothing back into
the economy. 169 Such allegations are unfounded and were rejected
by Brennan in Plyler. 70 Evidence shows that the American economy has reaped major benefits from immigrants over the past three
decades through tax payments, job creation, entrepreneurial activity, consumer spending and neighborhood revitalization. 171 For example, immigrants pay between $120,000 and $200,000 more to the
U.S. government than they exhaust in government services. 172 The
immigrant workforce helps to keep jobs in the United States, and it
keeps the labor-intensive industries competitive. 17 3 They have
saved the furniture, garment and shoe industries in Southern California and the textile industries in Los Angeles, New York, and San
163

Butler, supra note 19, at 1487; see Bosniak, supra note 43, at 561.

See Bosniak, supra note 43, at 561.
See id.; Butler, supra note 19, at 1488.
See Plyler v. Doe, 457 U.S. 202, 228 (1982) (noting that few if any undocumented immigrants come to the United States to avail themselves of free education; rather the dominant incentive for illegal entry is the availability of
employment).
167 Mailman & Yale-Loehr, supra note 15.
168 See, e.g., BRIMELOW, supra note 44.
169 Lane, supra note 135.
170 See Plyler, 457 U.S. at 228 ("To the contrary, the available evidence suggests that illegal aliens underutilize public services, while contributing their labor
to the local economy and tax money to the state.").
171 Butler, supra note 19, at 1477; see Abel Carmona, Dispelling Myths About
Immigrant Students, IDRA NEWSLETTER (Intercultural Dev. Research Ass'n, San
Antonio, Tex.), May 1996, http://www.idra.org/Newslttr/1996/May/Abel.htm#
Dispelling-Myths (last visited Mar. 16, 2003).
172 Butler, supra note 19, at 1490-91.
173 Carmona, supra note 171.
164
165
166
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Francisco. 174 In addition, according to the Urban Institute, immigrants add twice as many jobs to the economy as does the nativeborn population, and contribute to local employment more than
1 75
non-immigrants.
Furthermore, making college more affordable for undocumented students will not impose extra burdens on taxpayers. 176 In
fact, since these students intend to remain in the United States and
some day become permanent residents or citizens, 17 7 providing
them an education today will save the country money in the future
- money that the government would need to spend on social welfare, drug rehabilitation and medical emergency services for lowincome individuals. 178 Undoubtedly, "[the nation is] better off putting money in education than the penal system and drug or gun
' 179
prevention programs."
Other restrictionist concerns involve the impact of immigration
on the social environment. Many people believe that an influx of
immigrants will decrease the quality of life in the United States by
increasing the crime and poverty rates, especially in the inner cities. 180 Although many immigrants tend to flock to major cities and
create concentrated immigrant communities there,' 8 ' it is important
to note that they are not the main cause of the underdevelopment
and poverty that usually exist there.' 8 2 First, many of these immigrants move to these neighborhoods because the neighborhoods are
already poverty-stricken, and thus affordable.'8 3 Furthermore, in
certain areas immigrants have contributed significantly to improving many communities that had been abandoned by other busiId.
Id.
176
Lane, supra note 135 (citing to statement from Dr. Bill Wenrich, Chancellor of the Dallas Community College District).
177 Id.; see Plyler v. Doe, 457 U.S. 202, 226 (1982).
178
Lane, supra note 135 (quoting statements from Dr. Bill Wenrich, Chancellor of the Dallas Community College District).
179
Id.
180 See BRIMELOW, supra note 44.
181
Harvard Univ. Press, Book Review, http://www.hup.Harvard.edu/catalog/
WATBLA.html (last visited Feb. 20, 2003) (reviewing MARY C. WATERS, BLACK
174
175
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(1999)) ("Discrimination in housing channels black immigrants into neighborhoods with inadequate city services and high crime rates.").
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nesses. 18 4 Typical examples are the Korean, Caribbean, and Arab
entrepreneurs who have set up shops in the poor black inner city
communities in New York City. 185 Without these businesses, these
18 6
neighborhoods would be in worse situations than they are today.
Second, immigrants continue to live in these areas because
they have no choice -they have no means to move out. The institutional barriers and laws that exist in this country make it more difficult for immigrants to move out of the informal sector, where lower
wages and job opportunities exist, and into the formal sector. 187 For
example, one UCLA study shows that, due to their immigration status, undocumented Latino workers are most likely to be found
working outside the formal economy. 188 This is also true for documented and undocumented immigrants from the Caribbean and
other third world countries. 18 9 Due to their immigration status and
for some, lack of formal education, they are concentrated in informal sector jobs working as domestics, machine operators, farm
workers, and construction and food service laborers, where they are
usually paid very low wages -wages that cannot fully satisfy their
basic needs nor allow them to move out of their impoverished
neighborhoods.' 90
B.

Why Educate These Undocumented Students?

"Contributions, talents, and skills are the principal resources
upon which any community must rely in its effort to improve its
condition."' 19 To improve its conditions, however, the community
must identify, rank, and make progress towards satisfying the needs
of its members so that they in turn can acquire the skills and knowl92
edge necessary to improve the community.
See Chavez, supra note 34; Carmona, supra note 171.
See Chavez, supra note 34 (arguing that these immigrant businesses have
transformed Urban America over the last decade); Carmona, supra note 171.
186 Carmona, supra note 171 (arguing that immigrant businesses have saved
these inner cities by generating taxes, employment opportunities, and by encouraging further investments in these areas).
187 Id.
188 Undocumented Workers Now Integral Part of Los Angeles Economy,
UCLA Study Shows, LA PRENSA SAN DIEGO, Nov. 12, 1999, http://laprensasandiego.org/archieve/novl2/workers.htm [hereinafter LA PRENSA SAN DIEGO].
189 See Harvard Univ. Press, supra note 181.
184
185

190 Id.

191 Perry, supra note 91.
192 Id
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Commentators predict that the future labor market will demand more well-educated workers and fewer less-educated ones. 193
Supporting this theory are immigration experts who suggest that
the long-term impact of an immigrant on the U.S. economy depends on the individual's level of education. 194 They conclude that
immigrants with more education have more positive long-term fiscal impacts on the economy. 195 For example, the net present value
of the fiscal impact of an immigrant with less than a high school
education is $13,000 while that of an immigrant with more than a
high school education is in excess of $198,000.196

Currently, the United States is experiencing a shortage of qualified professionals in areas such as nursing, teaching, and computer
engineering.19 7 In response, the United States is allowing new immigrants to immigrate into the country on employment visas in order to fill these positions. 198 America has thousands of capable
students raised under its educational standards and moral systems
who could potentially fill these positions. However, as a result of
the 1996 Acts, the country is losing the benefits of the talent and
potential contributions of many of these promising young students
who are only distinguishable from their American counterparts by
their immigration status. 199 Ultimately, all that the 1996 laws have
done is push these promising students to the low-end job sector. 20 0
However, if the restrictions and financial burdens that prevent
these students from fully participating in the labor force are removed, the American society as a whole will benefit tremendously
20 1
from their economic and social contributions.
Finally, many of these undocumented students have worked
hard in school and some have achieved huge successes. 20 2 Not only
have they satisfied the academic requirements of their respective
193 GRAY ET AL., supra note 28.
194 NAT'L RESEARCH COUNCIL, THE NEW AMERICANS: ECONOMIC, DEMO-

GRAPHIC, AND FISCAL EFFECTS OF IMMIGRATION 3-12 (James P. Smith & Barry
Edmonston eds., 1997), reprintedin ALEINIKOFF ET AL., supra note 17, at 299-307.
195 Id. at 306.
196 Id.

197 Press Release, supra note 19.
198 Id; see Theodore R. Mitchell, Editorial, Busted From College Because of
Where They Were Born, L.A. TIMES, Apr. 15, 2001, at M6.
199 Press Release, supra note 19.
200 LA PRENSA SAN DIEGO, supra note 188.
201

Press Release, supra note 19; Sifuentes, supra note 5.

202 See, e.g Golden, supra note 1 (describing Monique's story); Hausman &
Goldman, supra note 4 (describing the situation of Artee Ramkhelawan).
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states, but some have also been accepted to some of the most prestigious colleges in the United States. 20 3 They therefore deserve the
same benefits as their American counterparts. In American society,
children are not punished for the crimes of their parents; thus, since
these students are not responsible for being in the United States
illegally, they should not be punished for the mere fact that they are
undocumented. 20 4 Furthermore, since some of their parents have
been granted amnesty by the federal government, they have in one
way or another contributed to the country's economic strength
through paying taxes. 205 Therefore, these students should be able to
20 6
enjoy the benefits of their parents' tax dollars.
C. Possible Solutions
An underground railroad has developed in an effort to sneak
undocumented immigrants through the admissions process at some
colleges. 20 7 Some sympathetic high-school teachers and admissions
officers, who do not believe that it is the colleges' job to be concerned about immigration laws, have been coaching these students
on how to sidestep the requirements. 208 In addition, some colleges
and universities take matters into their own hands and require only
that undocumented students prove that they are residents of the
state in order to pay the lower tuition rates. 20 9 For example, Northeastern Illinois University requires only that an undocumented student live in Illinois for six months to qualify for the lower rates.2 10
For many years, the City University of New York also provided instate tuition rates to undocumented students. 211 A handful of other
post-secondary institutions -mostly community colleges in Arizona
and Kentucky-charge undocumented students in-state rates. 212
Most of the other institutions, however, have not chosen this route
203 See, e.g., Goldman, supra note 1; Hausman & Goldman, supra note 4;
Trejo, supra note 3.
204 Ben Ehrenreich, Class Wars: Protesting the High Cost of College for Undocumented Immigrants, L.A. WEEKLY, Apr. 20-26, 2001, http://www.laweekly.
com/ink/01/22/news-ehrenreich.php.
205 See THE DIGITAL DIVIDE, supra note 108.
206 Id.; see Bartindale, supra note 145.
207 Ehrenreich, supra note 204.
208 Id.
209 Puente, supra note 4.
210 Id.
211 Arenson, supra note 139.
212 Contreras, supra note 4.
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because they want to remain in conformance with the federal laws,
and also because of the heavy financial burdens and the legal impli213
cations that may accompany such a decision.
1. The Best Solution: Congress to Repeal PRWORA and
IIRIRA
It is a well-established doctrine that the treatment of aliens in
the United States is exclusively within the power of the federal government. 214 The plenary power doctrine requires that judicial deference be given to Congress's power to admit, exclude, deport, or
even prescribe the terms and conditions upon which aliens are allowed into the United States. 2 15 Thus, since Congress has absolute
power over the states in immigration matters, the most effective
solution is for Congress to repeal the 1996 provisions against higher
education access for undocumented immigrants.
Some attempts have been made in Congress towards repeal.
For example, on May 21, 2001, California Congresswoman RoybalAllard, along with Utah Congressman Chris Cannon and California
Congressman Howard Berman, introduced the Student Adjustment
Act of 2001 (H.R. 1918)216 - a bill that would repeal § 1623 of
IIRIRA and allow undocumented students to seek immigration relief if they have lived a significant portion of their lives in the
United States. 2 17 This bill would, once again, allow the states to set
their own residency rules without being required to subsidize outof-state residents. 21 8 It would give the states the option to grant undocumented students in-state tuition rates if they qualify for state
residency and to provide financial aid for needy students who can2 19
not afford to pay.
The Student Adjustment Act includes three specific provisions.
First, it restores the rights of the state to determine their own residency rules for purposes of higher education benefits. 220 This is important because it would allow states the authority to charge in213
214
215

1613-14.
216
217

Greenberger, supra note 86.
See Spiro, supra note 83, at 134.
Fiallo v. Bell, 430 U.S. 787, 792 (1997); see Abriel, supra note 54, at
H.R. 1918, 107th Cong. (2001).
Id.

218

See

219

See Press Release, supra note 19.

220

Lane, supra note 135.

THE DIGITAL DIVIDE,

supra note 108.
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state tuition rates to undocumented students who are residents of
the state, without taking away their right to charge the higher rates
to out-of-state students. Second, the Act would provide immigration relief for long-term resident students. In addition, it would permit undocumented students in junior and senior high schools who
are under twenty-one years old, have good moral character and
have lived in the United States for at least five years to obtain immigration relief.22 1 Obtaining this relief, known as a cancellation of
removal, would allow these students to attend college and eventually become U.S. citizens. Third, the Act would also allow the students who are applying for immigration relief and cannot afford the
tuition to obtain Pell grants and other student loans while their applications are being processed. 222 This aid would guarantee that
those who cannot afford to pay even the lower tuition rates would
have an opportunity to attend college. Finally, to ensure that the
bill provides for the needs of the students who are already present
in the United States, but, at the same time, discourage any influxes
of immigrants into the country, only the students who are already
living in the United States on the date of the Act's enactment will
223
qualify.
2.

An Alternative Solution: States to Take Unilateral Action

Two-thirds of all immigrants live in six states: California, Florida, Illinois, New Jersey, New York, and Texas. 224 These states in
particular have much to gain from their population of undocumented students. They have invested state resources into educating
these students up to the high-school level, and have nurtured them
into becoming remarkable self-sustaining individuals. These states
should be able to determine for themselves whether they want to
provide higher-education benefits to these undocumented students.
An important concern is the constitutionality of allowing the
states to set their own residency requirements. 225 The courts are
skeptical about allowing states to interfere in immigration matters
based on three doctrines: (1) that immigration is a matter relating
H.R. 1918.
See Lane, supra note 135.
See Id.
1996 INS STATISTICAL YEARBOOK, supra note 28; see Laura Parker &
Patrick McMahon, Immigrant Groups Fear Backlash, USA TODAY, Apr. 9, 200 1,
at 3A.
225 See Getting in Gear with Welfare Reform: A Study Guide, supra note 158.
221
222
223
224
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to foreign relations and, is thus, inherently in the sole preserve of
national policy; (2) that the federal decision to admit aliens precludes state-level discrimination against legal aliens by operation of
Congress's powers of preemption; and (3) that aliens, both legal
and illegal, are entitled to equal protection against the trespasses of
state governments. 22 6 However, these matters are not necessarily
immigration matters. They are arguably local matters pertaining to
public benefits and social welfare that are at best matters for state
control. 227 Some critics are concerned that in allowing states to determine who qualifies for state benefits the states will be able to
determine which immigrants they want to exclude, thus increasing
22 8
the possibility for state discrimination based on race or ethnicity.
Others dispute this notion and argue instead that removing these
matters from the area over which Congress has preemption powers
would best protect immigrants. 22 9 They argue that if any state law
that discriminated among immigrants were challenged under equal
protection grounds then it would be subject to a strict scrutiny standard and would not be given the deference that has been allowed
230
the same discriminatory congressional enactments.
Notwithstanding the issues of federal preemption that may
arise, the states, under §1621(d) of PRWORA, have the option of
passing state legislation that would determine whether undocumented immigrants can receive public benefits in their states. Section 1621(d) provides that a state may render an undocumented
immigrant eligible for State or local public benefits, for which they
are otherwise ineligible under the PRWORA, through enacting a
state law. 23 1 Thus, if the Student Adjustment Act does not pass

through Congress, the states should exercise the power given to

them under § 1621(d).
226 See Spiro, supra note 83, at 134.
227 Abriel, supra note 54, at 1597 (arguing that both state and federal limitations on alien eligibility for public benefits should be subject to meaningful constitutional review, and that removing public benefits and services from the area over
which Congress enjoys preemption should result both in greater freedom for states
to legislate in some areas affecting aliens while maintaining aliens' rights to the
equal protection of the laws).
228

Id.

229

Id. at 1599.

230

Id.

231 8 U.S.C. § 1621(d) (2000) ("A State may provide that an alien who is not

lawfully present in the United States is eligible for any State or local public benefit
for which such alien would otherwise be ineligible .... ").
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Under § 1621(d), a state could remove the impediments to
these undocumented students by passing an act like Texas's H.B.
1403, which expressly overcomes § 1621 and allows undocumented
high school graduates who have lived in Texas for at least three
232
years to pay in-state tuition at Texas colleges and universities.
These legislators realized that there was a shortage of teachers,
nurses and other skilled laborers, and that it was no longer practical
to disrupt the education of talented students who had resided in the
state for most of their lives simply because of their residency
233

status.
In October, 2001, California passed a similar bill that would

exempt all undocumented California high school graduates from
paying out-of-state rates.234 The law requires undocumented students to establish that they have lived in the state, attended a state

high school for three years, and intend to change their immigration
status.2 35 In August, 2002, New York also enacted a similar statute
requiring that students establish that they: (1) attended a New York
high school for two years or attended a state-approved general

equivalency diploma program; (2) applied to attend SUNY or
CUNY within five years of receiving their diplomas or GEDs; and
(3) that they have filed affidavits with the college stating that they

either applied or intend to apply to legalize their immigration status. 236 Utah has also passed a similar law, 237 and other states including North Carolina, Wisconsin, and Georgia are looking to do the
same.

238

Whatever their ultimate reasons for changing their laws, Texas,
California, and New York - the states with the largest undocumented immigrant populations - have realized the importance of
educating these students. These states have lit the torch and other
232 2001 TEX. H.B. 1403, 77th Leg., Reg. Sess. (codified at TEX. EDUC. CODE
§ 54.052 (Vernon 2001)). The bill was signed into law by Governor Rich Perry on
June 16, 2001. TEX. EDUC. CODE § 54.052 (Vernon 2001).
233 Johnston, supra note 15.
234 2001 CAL. A.B. 540, 2001 Leg., Reg. Sess. (codified at CAL. EDUC. CODE
§ 68130.5 (Deering Supp. 2002)).
235 CAL. EDUC. CODE § 68130.5 (Deering Supp. 2002).
236 See Law Lowers Tuition for Immigrants, supra note 140.
237 Marklein, supra note 161.
238 See Bartindale, supra note 145; Contreras, supra note 4; Sharif Durhams
& Vikki Ortiz, U.S. Border Control. Wisconsin Plans to Let Illegal Immigrants Pay
In-State Cost at UW, MILWAUKEE JOURNAL SENTINEL, July 30, 2001, http://
www.usbc.org/info/everything200l/O70lwisconsin.htm.
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states should follow. However, this alternative solution falls short of
remedying the problems faced by these students because, unlike the
relief provided by the proposed Student Adjustment Act, 2 39 the
states cannot provide them with immigration relief (i.e., the ability
them
to adjust their immigration status), nor can the states provide
240
costs.
tuition
their
cover
to
aid
financial
with well-needed
V.

CONCLUSION

Today's growing immigrant population is entering a national economy that is in transition. Future labor markets will demand more well educated workers and
fewer less-educated ones. If immigrants are to enjoy
the benefits of economic assimilation and if our nation
is to enjoy the fruits of a well-educated labor force,
newcomers must participate fully and successfully not
241
only in K-12 but also in higher education.
The United States of America was founded upon the notion
that achievement should trump status. These students have worked
hard to overcome the hardship of poverty to become valedictorians,
athletes, artists, and academic champions. 242 They attend schools
that lack books and other educational supplies, advanced placement classes and functional bathrooms, yet they manage to earn
2 43
stellar grades and gain acceptance to top universities.
In Plyler, Justice Brennan recognized that the long-term incentives of educating undocumented students in the state of Texas far
outweighed any immediate incentives to save money. 244 The same
argument survives in this situation. The United States has already
invested in these undocumented students by paying for their high
school and, in some cases, their grade school education. By removing the financial burdens that inhibit their ability to further their
education, the government will give many deserving students -like
239

See supra Part III.C(i).

240 See Spiro, supra note 83, at 122 (stating that states cannot interfere with
federal immigration policy).
241 GRAY ET AL., supra note 28.
242 See, e.g., Golden, supra note 1 (describing Monique's story); Hausman &
Goldman, supra note 4 (describing the situation of Artee Ramkhelawan).
243 Andrea Ramos, Essay, These Kids Merit a Tuition Break, L.A. TIMES,
Apr. 7, 2001, at B9, 2001 WL 2476359.
244 Plyler v. Doe, 457 U.S. 202, 252 (1982).
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Monique- the chance to fulfill their dreams of going to college,
while at the same time, allowing the American society to reap the
benefits of their economic and social contributions. 245
Janice Alfred

245

Press Release, supra note 19. See also Mailman & Yale-Loehr, supra note

